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Abstract (summary)

The Bureau of Land Management (BLM) will shortly announce new regulations for hydraulic fracturing and
horizontal drilling 'fracking' operations on federal lands.

These rules comprise a small part of the evolving regulatory framework for gas production via fracking, which
includes federal and, especially, state elements, and will evolve in response to public and private litigation
strategies. The key question is how regulators are likely to respond to the industry's surging growth -- and
whether this risks spurring public and private litigation that impairs shale gas production.

EVENT:The Bureau of Land Management (BLM) will shortly announce new regulations for hydraulic fracturing and
horizontal drilling 'fracking' operations on federal lands.

SIGNIFICANCE:These rules comprise a small part of the evolving regulatory framework for gas production via
fracking, which includes federal and, especially, state elements, and will evolve in response to public and private
litigation strategies. The key question is how regulators are likely to respond to the industry's surging growth --
and whether this risks spurring public and private litigation that impairs shale gas production.

ANALYSIS: Impacts.

The administration's pro-hydraulic fracturing tilt should continue to reduce energy imports.

States, not the federal government, will remain the primary shale gas regulators.

SEC investigations are likely to result in enhanced disclosure requirements rather than tougher regulations.

The last decade has seen an explosion in exploitation of US gas reserves through horizontal drilling and hydraulic
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fracturing techniques -- practices opposed by many environmentalists. Shale gas as a percentage of all US gas
production has soared from about 3% in 2004 to 34% in 2012 ( see UNITED STATES: Shale gas boom to boost
industry, trade - March 22, 2013). Most fracking regulation occurs at the state and municipal level, and state
policies vary widely, from enthusiastic promotion to moratoria, zoning restrictions or outright bans. This regulatory
patchwork has discouraged private lawsuits.

Federal regulatory moves.

On the federal level, regulatory authority remains divided among several agencies. Despite a bipartisan
pro-fracking consensus between national party leaderships, environmental and industry concerns have often
delayed timely release of necessary federal rules:

The BLM has authority over drilling on federal lands, while other agencies which have some authority include the
US Army Corps of Engineers (USACE), and the Environmental Protection Agency (EPA).

EPA in 2012 produced long-anticipated rules on clean air standards and hydraulic fracturing, requiring companies
to capture excess gases released during the process (see UNITED STATES: Tight gas regulation to boost industry -
April 27, 2012).

EPA has yet to release new water quality standards for the industry; these are now expected in 2014.

Private lawsuit risks.

The increase in hydraulic fracturing has spurred the filing of some mass tort lawsuits. Contingency fees US
plaintiffs' attorneys can receive -- up to one-third of total recovery -- provide an incentive for attorneys to act as
'entrepreneurs' by pioneering new areas of potential recovery. Since these attorneys must advance upfront costs,
they carefully assess the likely pay-outs, in deciding whether to file lawsuits. Cases are usually only economical
when numerous plaintiffs can pool resources and undertake joint lawsuits, especially when the amounts at stake
are relatively small for each individual plaintiff.

Barriers to litigation.

Fracking class actions remain at an early stage, with no judgement yet rendered against any defendant in a
fracking case. Plaintiffs have significant obstacles to overcome before they can recover any damages or receive
equitable relief.

Landowners in states including Arkansas, Colorado, Louisiana, New York, Ohio, Pennsylvania, Texas, and West
Virginia have sued energy companies and drillers, alleging groundwater contamination or other environmental
degradation. Some of these are class actions, which pose the most significant potential litigation exposure for
defendants.

However, the US Supreme Court has drastically tightened standards for class certification -- most recently last
month in Comcast  vs Behrend, in which the Court ruled that plaintiffs must show that damages should be
established on a class-wide basis before a class can be certified. Once a class is certified, the incentives for a
defendant to settle increase appreciably -- producing an 'in terrorem' effect -- as a defendant then faces potential
exposure to the claims of class members rather than those of an individual plaintiff.

Groundwater contamination claims.

Groundwater contamination cases largely turn on questions of state law, and target multiple defendants, located in
many different jurisdictions, who are developing shale gas fields with different characteristics. Thus, fracking class
actions have been confined to state or regional level actions, rather than consolidated into broad national lawsuits.

For class actions that do proceed, the most significant obstacle plaintiffs face is proving causation -- that injection
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of fracking chemicals deep underground caused groundwater or surface water contamination.

No obvious plaintiffs' strategy has yet emerged -- for example, targeting 'deep-pocketed' defendants regardless of
the procedures they apply, or pursuing 'rogue operators' who fail to adhere to best industry practices.

Earthquake actions.

Arkansas property owners have filed several class actions that allege fracking has triggered property-damaging
earthquakes, with a first case set for trial in 2014. No earthquake cases have yet been filed in other states;
proving causation is a major challenge for plaintiffs -- particularly given recent scientific studies showing that
fracking is much less seismically significant than other forms of human activity, such as mining.

Environmentalist lawsuits.

Environmental interest groups have filed several lawsuits that seek to halt or constrain shale gas development.
However, many of these have been dismissed for procedural reasons, including a suit filed by the state of New
York, in conjunction with the Delaware Riverkeeper Network, challenging a plan to develop gas exploration in the
Delaware River basin.

In the most significant environmental ruling to date, a US magistrate judge in California last month ruled that the
BLM failed to meet federal statutory requirements and assess the environmental impact of fracking before granting
oil and gas leases in the Monterey Shale; the judge did not cancel the leases, but ordered the parties to meet and
propose a remedy.

State legal challenges.

Seven state attorneys general (AGs), from Connecticut, Delaware, Maryland, Massachusetts, New York, Rhode
Island, and Vermont, have challenged the EPA's fracking air quality rules in a lawsuit filed in December 2012.
However, most states involved in the lawsuit lack significant shale gas reserves, and the two that do -- Maryland
and New York -- currently have moratoria on drilling.

Separately, New York state AG Eric Schneiderman in 2011 subpoenaed five gas companies over their disclosure of
the environmental risks of hydraulic fracturing. This investigation remains pending.

Shareholder litigation.

The Securities and Exchange Commission (SEC) has launched an investigation into the disclosure of information
concerning fracking operations. The agency is concerned whether companies have made adequate disclosure of the
potential costs of environmental compliance, and the basis for reserve and production forecasts.

So far, the SEC has only requested confidential disclosure of such information, but in the longer run it may:

develop uniform standards for public disclosure; and

launch enforcement actions against companies.

SEC and state investigations could also provide the basis for future private shareholder litigation.

Outlook.

Class action lawsuits over groundwater contamination will likely increase, but will remain a manageable risk for
energy companies. The future course of environmental litigation remains a significant uncertainty, with results that
will likely bind federal agencies to follow statutory requirements more closely when developing shale gas
regulatory policy.
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CONCLUSION: Environmental groups will continue to use litigation in an effort to constrain further fracking --
though their successes, thus far, have been limited and this strategy's prospects appear unpromising. Private
litigation, especially class actions, will be a nuisance rather than a major constraint on expansion of shale gas and
oil production.
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